
 

 B.COM-  

Semester-5th  

Subject-Labour Welfare Laws  

UNIT-1 

EMPLOYEES STATE INSURANCE ACT, 1948 

 

Introduction 

The Employees’ State Insurance Act, 1948 is the first major legislation on 
social security for the employees in India. It is devised to provide social 
protection to employees in contingencies such as illness, long term sickness 
or any other health risks due to exposure to employment injury or 
occupational hazards. The medical facilities are also made available to legal 
dependents of the employees who are insured person. This facility is also 
extended to retired persons also. Whenever an employee suffers from 
sickness, maternity, injury and any other medical difficulty. He suffers 
economic problem as well. They get free medical treatment as well as they 
get wages even when they were absent due to medical difficulties. 

This act provides various other benefits such as funeral expenses, training 
and development of unemployed people and other welfare scheme. 

Object of the Act 

The object of the Act is to provide for certain benefits to employees in case 
of sickness, maternity and employment injury and to make provision for 
certain other matters in relation thereto. 

 

Applicability 

This Act extends to whole of India. This Act applies to- 

• in the first instance applicable to all factories, including factories 
belonging to the Government, other than season factories; 

• the appropriate Government may, in consultation with the corporation 
and where the appropriate Government is a State Government, with 
the approval of Central Government, after giving one month’s notice 
of its intention of so doing by notification in the Official Gazette, 
extend the provisions of this Act or any of them, to any other 
establishment or classes of establishments, industrial, commercial, 
agricultural or otherwise; 



• it also applies on following organization only if there are 10 or more 
workers but  in case of Chandigarh and Maharashtra there must be 20 
workers 

❖ shops 

❖ hotels 

❖ restaurants 

❖ cinema hall 

❖ preview theater 

❖ road transport undertaking 

❖ newspaper 

❖ private medical institution 

❖ private educational institution 

❖ sweet shop 

• A factory or an establishment to which this Act applies shall continue 
to be governed by this Act notwithstanding that the number of 
persons employed therein at any time falls below the limit specified 
by or under this Act or the manufacturing process therein ceases to 
be carried on with the aid of power. 

• If the act is once applicable, it shall remain applicable forever. 

The Central Government has since prescribed the wage limit for 
coverage of an employee under Section 2(9) of the Act, as ` 21,000 per 
month. Further it is provided that an employee whose wages (excluding 
remuneration for overtime work) exceeds ` 21,000 a month at any time 
after and not before the beginning of the contribution period, shall 
continue to be an employee until the end of the said period. 

 

Self financing scheme 

The funds under the ESI scheme are primarily built out of the contribution 
from the employees and employers payable monthly at a fixed percentage 
of wages paid. 

 

 

ESIC contribution rates (reduced w.e.f 15/02/2019 

particular Current rate Reduced rate  



Employer share 4.75% 3.25  

Employee share 1.75% 0.75  

Total 6.50% 4.00%  
 

For newly implemented areas, the contribution rate is 

• Employee 1% of wages 

• Employer 3% of wages 

But only for the first 24 months 

 

Employees whose daily wage is Rs .176 are exempt 

The employer makes contribution from its own share in favor of those 
employees whose daily wages is Rs 176 as these employees are exempted 
from own contribution. Earlier it was Rs137. 
 

Deposit of contribution 

 

The employer is required to pay his contribution and deduct employee’s contribution 

from wages and deposit the same with the ESIC within 15 days from the last day of 

the calendar month with in which the contribution fall due. 

 

The payment can either be done 

• Online or 

• Through designated and authorized public sector banks. 

 

Important Definitions: 

 

Appropriate Government 

Section 2(1) defines the term ‘appropriate Government’, in respect of 
establishments under the control of the Central Government or a railway 
administration or a major port or a mine or oilfield, the Central Government, 
and in all other cases, the State Government. 

Confinement 

Section 2(3) defines the term ‘confinement’ as labours resulting in the issue 
of a living child or labour after 26 weeks of pregnancy resulting in the issue 
of a child, whether alive or dead. 



 

Dependant 

Section 2(6A) defines the term ‘dependant’ as any of the following of a deceased 

insured person: 

❖ a widow, a legitimate or adopted son who has not attained the age of 
25 years, an unmarried legitimate or adopted daughter; 

❖ a widowed mother; 

❖ if wholly dependent on the earnings of the insured person at the time 
of his death, a legitimate or adopted son or daughter who has attained 
the age of 25 years and is infirm; 

❖ if wholly or in part dependant on the earnings of the insured person 
at the time of his death- 

❖ a parent other a widowed mother; 

❖ a minor illegitimate son, an unmarried illegitimate daughter or a 
daughter legitimate or adopted or illegitimate if married and a minor 
or if widowed and a minor; 

❖ a minor brother or an unmarried sister or a widowed sister if a minor; 

❖ a widowed daughter-in-law; 

❖ a minor child of a pre-deceased son; 

❖ a minor child of a pre-deceased daughter where no parent of the child 
is alive; or 

❖ a paternal grand-parent if no parent of the insured person is alive. 

Employment injury 

Section 2(8) defines the term ‘employment injury’ as a personal injury to 
an employee caused by accident or an occupational disease arising out of 
and in the course of employment, being an insurable employment, whether 
the accident occurs or the occupation disease is contracted within or outside 
the territorial limits of India. 

Employee 

❖ Section 2(9) defines the term ‘employee’ as any person employed for 
wages in or in connection with the work of a factory or establishment 
to which the Act applies and- 

❖ who is directly employed by the principal employer, on any work of, 
or incidental or preliminary  to or connected with the work of, the 
factory or establishment, whether such work is done by    the 
employee in the factory or establishment, whether such work is done 
by the employee in the factory or establishment or elsewhere; or 

❖ who is employed by or through an immediate employer, on the 



premises of the factory or establishment or under the supervision of 
the principal employer or his agent on work which is ordinarily part 
of the work of the factory or establishment or which is preliminary to 
the work carried on in or incidental to the purpose of the factory or 
establishment; or 

❖ whose services are temporarily lent or let on hire to the principal 
employer by the person with whom the person whose services are so 
lent or let on hire has entered into a contract of service; 

and includes any person employed for wages on any work connected with 
the administration of   the factory or establishment or any part, department 
or branch thereof or with the purchase of raw materials for, or the 
distribution or sale of the productions of, the factory or establishment or any 
person engaged as apprentice, not being an apprentice engaged under the 
Apprentices Act, 1961 and includes such person engaged as apprentice 
whose training period is extended to any length of time but does not include- 

• any member of the Indian naval, military or air forces; or 

• any person so employed whose wages (excluding remuneration for overtime 

work) exceed such wages as may be prescribed by the Central Government 

provided that an employee whose wages as may be prescribed by the Central 

Government at any time after (and not before) the beginning of the contribution 

period, shall continue to be an employee until the end of that period. 

Family 

Section 2(11) defines the term ‘family’ as all or any of the following relatives of an 

sinsured person- 

✓ a spouse; 

✓ a minor legitimate or adopted child dependent upon the insured person; 

✓ a child who is wholly dependent on the earnings of the insured person and 

who is- 

receiving education, till he or she attains the age of 21 years; 

an unmarried daughter; 

✓ a child who is infirm by reason of any physical or mental abnormality or injury 

and is wholly dependent on the earnings of the insured person, so long as the 

infirmity continues; 

✓ dependent parents, whose income from all sources does not exceed such 

income as may be prescribed by the Central Government; 

✓ in case the insured person is unmarried and his or her parents are not alive, a 

minor brother or sister wholly dependent upon the earnings of the insured 

person. 



 

 

Factory 

Section 2(12) defines the term ‘factory’ as any premises including the 
precincts thereof whereon ten or more persons are employed or were 
employed on any day of the preceding 12 months and in any part of which 
a manufacturing process is being carried on or is ordinarily so carried on, 
but does not include a mine subject to the operation of the Mines Act, 1952 
or a railway running shed. 

Principal Employer 

Section 2(17) defines the term ‘principal employer’ as- 

• in a factory, the owner or occupier of the factory and includes the 
managing agent of such owner or occupier, the legal representative 
of a deceased owner or occupier, and where a person has been named 
as the manager of the factory under the Factories Act, 1948, the 
person so named; 

• in any establishment under the control of any department of any 
Government in India, the authority appointed by such Government in 
this behalf or where no authority is so appointed, the head of the 
Department; 

• in any other establishment, any person responsible for the supervision 
and control of the establishment. 

 

Seasonal factory 

Section 2(19A) defines the term ‘Seasonal factory’ as a factory which is 
exclusively engaged in one or more of the following manufacturing 
processes, namely, cotton ginning, cotton or jute pressing, decortications of 
groundnuts, the manufacture of coffee, indigo, lac, rubber, sugar (including 
gur)   or tea or any manufacturing process which is incidental to or 
connected with any of the aforesaid processes and includes a factory which 
is engaged for a period not exceeding seven months in a year- 

• in any process of blending, packing or repacking of tea or coffee; or 

• in such other manufacturing process as the Central Government may, by 

notification in the Official Gazette, specify. 

 

Temporary disablement 

Section 2(21) defines the term ‘temporary disablement’ as a condition 



resulting from an employment which requires medical treatment and 
renders an employee, as a result of such injury, temporarily incapable of 
doing the work which he was doing prior to or at the time of the injury. 

 

Wages 

Section 2(22) defines the term ‘wages’ as all remuneration paid or payable 
in cash to an employee, if the terms of the contract of employment, express 
or implied, were fulfilled and includes any payment to an employee in 
respect of any period of authorized leave, lock out, strike which is not illegal 
or lay-off and other additional remuneration, if any, paid at intervals not 
exceeding two months, but not include- 

• any contribution paid by the employer to any pension fund or provident fund, 

or under this Act; 

• any travelling allowance or the value of any travelling concession; 

• any sum paid to the person employed to defray special expenses entailed on 

him by the nature of his employment; or 

• any gratuity payable on discharge. 

In ‘Regional Director, Employees’ State Insurance Corporation’ – 1994 LLR 
1 (SC) it was held that bonus or ex-gratia amount is not ‘wages’. The 
following are treated as wages- 

• LIC Premium subsidy; 

• House rent allowance, heat, gas and dust allowance and incentive 
allowance; 

• Incentive bonus; 

• Over time allowance; 

 

Employees’ State Insurance Incorporation 

Section 3 provides for the establishment of Employees’ State Insurance 
Corporation with effect from 01.10.1948. The Corporation is a body 
corporate having perpetual succession and a common seal and shall by the 
said name sue and be sued. 

Constitution of Corporation 

Section 4 provides that the Corporation shall consist of a Chairman, a Vice 
Chairman and other members representing the interests of employers, 
employees, state governments, union territories and medical professions. 



Three members of the Parliament and the Director General of the 
Corporation are its ex-officio members. Section 5 provides for the term of 
office of members of Corporation. Section 6 provides for the eligibility for 
re-nomination or re-election. 

All orders and decisions of the Corporation shall be authenticated by the 
signature of the Director General. 

 

Standing committee 

Section 8 of the Act provides for the constitution of Standing Committee 
which shall be constituted form among its members consisting of- 

• a Chairman; 

• three members of the Corporation; 

• three members of the Corporation representing such three State Governments; 

• eight members elected by Corporation – 

• three members from among the members of the Corporation representing 

employers; 

• three members from among the members of the Corporation representing 

employees; 

• one member from among the members of the Corporation representing 
medical profession; 

• one member from among the members of the Corporation elected by 

Parliament. 

• The Director General of the Corporation, ex-officio. 

 

Term of office 

Section 9 provides that the term of office of a member of the Standing 

Committee shall be two years from the date on which his election is notified. 
A member of the Standing Committee shall cease to hold office when he 
ceases to be a member of the Corporation. 

 

Powers of the Standing Committee 

Section 18 provides that subject to the general superintendence and control 

of the Corporation,    the Standing Committee shall administer the affairs of 
the Corporation and may exercise any of the powers and perform any of the 



functions of the Corporation. The Standing Committee shall submit for the 
consideration and decision of the Corporation all such cases and matters as 
may be specified in the regulations made in this behalf. The Standing 
Committee may, in its discretion, submit any other case or matter 

for the decision of the Corporation. 

 

Powers of the Standing Committee 

Section 18 provides that subject to the general superintendence and control 

of the Corporation,    the Standing Committee shall administer the affairs of 
the Corporation and may exercise any of the powers and perform any of the 
functions of the Corporation. The Standing Committee shall submit for the 
consideration and decision of the Corporation all such cases and matters as 
may be specified in the regulations made in this behalf. The Standing 
Committee may, in its discretion, submit any other case or matter for the 
decision of the Corporation. 

 

Meetings of Standing Committee, Corporation and Medical Benefit Council 

Section 20 of the Act provides that the Standing Committee shall meet at 

such times and places and shall observe such rules or procedure in regard 
to transaction of business at their meetings as may be specified in the 
regulations made in this behalf. 

 

Medical Benefit Council 

Section 10 provides for the constitution of Medical Benefit Council consisting of- 

• the Director General of ESI, ex-officio – Chairman; 

• the Director General, Health Services, ex-officio – Co-Chairman; 

• the Medical Commissioner of the Corporation – ex-officio; 

• one member each representing each state other than Union territories; 

• three members representing employers; 

• three members representing employees; 

• three members representing the medical profession; among them one shall be 

a woman. 

 



 

Term of office 

The term of the office of the members of Medical Benefit Council (last three 

categories) shall be four years from the date on which the appointment is 
notified. 

 

Duties of Medical Benefit Council 

Section 22 provides the duties of the Medical Benefit Council as to- 

• advise the Corporation and the Standing Committee on matters 
relating to the administration    of medical benefit, the certification 
for purposes of the grant of benefits and other connected matters; 

• have such powers and duties of investigation as may be prescribed in 
relation to complaints against medical practitioners in connection 
with the medical treatment and attendance; and 

• perform such other duties in connection with the medical treatment 
and attendance as may be specified in the regulations. 

 

Registration of employees 

Every employee is to register himself under the provisions of the Act. 
Registration is the process of obtaining and recording information about his 
employment which is insurable employment. This process also identifies to 
provide the benefits available under the Act that are related to the 
contributions paid by the employer on behalf of insured employees. The 
employee is required to give his details and his family details to his 
employer. A family photo is also to be provided so that the employer can 
register the employee. 

Registration is the process of obtaining and recording information about the 
entry of an employee into ‘insurable employment’, for the purpose of his 
identification under the Act. Registration of employee is the process of 
identification to provide the benefits under the Act which are related to the 
contributions paid by the employer on behalf of each of the insured persons. 
At the time of joining the insurable employment, an employee is required 
to provide his and his family details to the employer along with a family 
photo so that the employer can register the employee online. This exercise 
of registering an employee has to be a onetime exercise in life time of an 
employee. The insurance number generated on the first occasion of 
registration is to be used throughout his life time irrespective of change of 
employment including change of place. 



 

Employees’ State Insurance Fund 

Section 26 of the Act provides for the creation of Employees’ State Insurance 
Fund held and administered by the Corporation. All contributions paid 
under this Act and all other moneys received on behalf of the corporation 
shall be paid into this fund. The grants, donations and gifts received from 
the Central Government or any State Government, local authority or any 
individual or body whether incorporated or not, are also paid into this Fund. 

 

Contributions 

The contribution payable under this Act is of two types – one is the 
contribution of the employer and the other is the contribution of the 
employee which is recovered from his wages and remitted to the Fund. The 
present rate contribution is 3.25% and .75% of workers’ wages by employers 
and employees respectively. 

The contribution shall be paid in a bank duly authorized corporation within 
21 days of the last day of the calendar month in which the contribution falls 
due for any wage period. 

The employer is required to file monthly contributions online through ESIC 
portal on a monthly basis in respect of all its employees after duly 
registering them. Through this, the employer has to file employee wise 
number of days for which wages paid and the amount of the wages paid 
respectively to ascertain the amount of contributions payable. The total 
amount of contribution, both by the employer and the employee, for each 
month is to be deposited in any branch of SBI in cash or by cheque or 
demand draft on generation of such a challan through ESIC portal using 
credentials. The contributions can also be paid through SBI internet 
banking. 

 

Method of payment of contribution 

Section 43 provides that the Corporation may make regulations for payment 
and collection of contributions payable. Such regulations may provide for- 

• the manner and time of payment of contributions; 

• the payment of contributions by means of adhesive or other stamps 
affixed to or impressed upon books, card or otherwise and regulating 
the manner, times and conditions, in, at and under which, such stamps 
are to be affixed or impressed; 

• the date of which evidence of contributions have been paid is to be received 



by the Corporation; 

• the entry in or upon books or cards of particulars of contributions paid 
and benefits distributed in the case of the insured persons to whom 
such books or cards relate; and 

• the issue, sale, custody, production, inspection and delivery of books 
or card and the replacement of books or cards which have been lost, 
destroyed or defaced. 

 

Recovery of contributions 

Section 45B provides that any contribution payable under this Act may be recovered 
as an arrear of land revenue. 

Section 45C provides that the authorized officer may issue certificate to 
Recovery Officer, who in turn proceed to recover the amount by one or more 
of the modes mentioned below- 

• attachment and sale of moveable or immovable property of the factory 
or establishment or, as the case may be, the principal, or immediate 
employer; 

• arrest of the employer and his detention in prison; 

• approving a receiver for the management of the movable or 
immovable properties of the factory or establishment or, as the case 
may be, the employer. 

The attachment shall first be effected against the properties of the factory 
or the establishment and such attachment and sale is insufficient for 
recovering the whole of the amount of arrears, the Recovery Officer may take 
such proceedings against the property of the employer. 

 

Benefits 

Section 46 provides that the insured persons, their dependents shall be entitled to the 

following benefits- 

• periodical payments to any insured person in case of his sickness; 

• periodical payments to an insured woman in case of confinement or 
mis-carriage or sickness arising out of the pregnancy, confinement, 
premature birth of child or miscarriage; 

• periodical payments to an insured person suffering from a disablement 
as a result of an employment injury sustained as an employee; 

• periodical payments to such dependants of an insured person who dies 
as a result of an employment injury sustained as an employee; 



• medical treatment for and attendance on insured persons; 

• payment to the eldest surviving member of the family of an insured 
person, who has died, towards the expenditure on the funeral of the 
deceased insured person; if the injured person at the time  of his death 
does not have a family, the funeral payment will be paid to the person 
who actually incurs the expenditure. 

The amount of such payment shall not exceed such amount as may be 
prescribed by the Central Government. The claim for such payments shall 
be made within 3 months of the death of the insured person or within such 
extended period as the Corporation allow in this behalf. 

 

 
FINANCE AND AUDIT 

 

Employees’ State Insurance Fund- 

 

(1) All contributions paid under this Act and all other moneys received on behalf of 

the Corporation shall be paid into a fund called the Employees’ State Insurance Fund 

which shall be held and administered by the Corporation for the purposes of this Act. 

(2) Local authority, or any individual or body whether incorporated or not, for all or 

any of the purposes of this Act. 

(3) Subject to the other provisions contained in this Act and to any rules or 

regulations made in this behalf, all moneys accruing or payable to the said Fund shall 

be paid into the Reserve Bank of India or such other bank as may be approved by 

the Central Government to the credit of an account styled the Account of the 

Employees’ State Insurance Fund. 

(4) Such account shall be operated on by such officers as may be authorized by the 

Standing Committee with the approval of the Corporation. 

 

Purposes for which the Fund may be expended – 

 

Subject to the provisions of this Act and of rules made by the Central Government 

in that behalf, the Employees’ State Insurance Fund shall be expended only for the 

following purposes, namely - 

(i) payment of benefits and provision of medical treatment and attendance to insured 

persons and, where the medical benefit is extended to their families, the provision of 

such medical benefit to their families, in accordance with the provisions of this Act 

and defraying the charges and costs in connection therewith ; 



(ii) payment of fees and allowances to members of the Corporation, the Standing 

Committee and the Medical Benefit Council, the Regional Boards, Local 

Committees and Regional and Local Medical Benefit Councils ; 

(iii) Payment of salaries, leave and joining time allowances, travelling and 

compensatory allowances, gratuities and compassionate allowances, pensions, 

contributions to provident or other benefit fund of officers and servants of the 

Corporation and meeting the expenditure in respect of officers and other services set 

up for the purpose of giving effect to the provisions of this Act ; 

(iv) establishment and maintenance of hospitals, dispensaries and other institutions 

and the provision of medical and other ancillary services for the benefit of insured 

persons and, where the medical benefit is extended to their families, their families ; 

(v) payment of contributions to any local authority or any private body or individual, 

towards the cost of medical treatment and attendance provided to insured persons 

and, where the medical benefit is extended to their families, their families, including 

the cost of any building and equipment, in accordance with any agreement entered 

into by the Corporation ; 

(vi) defraying the cost (including all expenses) of auditing the accounts of the 

Corporation and of the valuation of its assets and liabilities; 

(vii) defraying the cost (including all expenses) of the Employees’ Insurance Courts 

set up under this Act; 

(viii) payment of any sums under any contract entered into for the purposes of this 

Act by the Corporation or the Standing Committee or by any officer duly authorized 

by the Corporation or the Standing Committee in that behalf ; 

(ix) payment of sums under any decree, order or award of and Court or Tribunal 

against the Corporation or any of its officers or servants for any act done in the 

execution of his duty or under a compromise or settlement of any suit or other legal 

proceeding or claim instituted or made against the Corporation ; 

(x) defraying the cost and other charges of instituting or defending any civil or 

criminal proceedings arising out of any action taken under this Act; 

(xi) defraying expenditure, within the limits prescribed, on measures for the 

improvement of the health and welfare of insured persons and for the rehabilitation 

and re-employment of insured persons who have been disabled or injured ; and 

(xii) such other purposes as may be authorized by the Corporation with the previous 

approval of the Central Government. 

 

 

Accounts-The Corporation shall maintain correct accounts of its income and 

expenditure in such form and in such manner as may be prescribed by the Central 

Government. 

 



Audit 

(1) The accounts of the Corporation shall be audited annually by the Comptroller 

and Auditor-General of India and any expenditure incurred by him in connection 

with such audit shall be payable by the Corporation to the Comptroller and Auditor-

General of India. 

(2) The Comptroller and Auditor-General of India and any person appointed by him 

in connection with the audit of the accounts of the Corporation shall have the same 

rights and privileges and authority in connection with such audit as the Comptroller 

and Auditor-General has, in connection with the audit of Government accounts and, 

in particular, shall have the right to demand the production of books, accounts, 

connected vouchers and other documents and papers and to inspect any of the offices 

of the Corporation. 

(3) The accounts of the Corporation as certified by the Comptroller and Auditor-

General of India or any other person appointed by him in this behalf together with 

the audit report thereon shall be forwarded to the Corporation which shall forward 

the same to the Central Government along with its comments on the report of the 

Comptroller and Auditor General. 

 

Annual Report- The Corporation shall submit to the Central Government an annual 

report of its work and activities. 

 

Adjudication of disputes and claims 

Section 74 provides that the State Government shall constitute an ESI Court 
for such local area as may be specified in the notification. Section 75 
provides that ESI Court may decide any question or dispute arises as to- 

• whether any person is an employee within the meaning of this Act or 
whether he is liable to pay the employee’s contribution; or 

• the rate of wages or average daily wages of an employee for the purposes of 

this Act; or 

• the rate of contribution payable by a principal employer in respect of any 

employee; 

• the person who is or was the principal employer in respect of any employee; 

or 

• the right of any person to any benefit and as to the amount and duration 

thereof; or 

• any direction issued by the Corporation on a review of any payment of 

dependants’ benefit; or 



• any other matter which is in dispute between- 

❖ a principal employer and the Corporation; or 

❖ a principal employer and an immediate employer; or 

❖ a person and the Corporation; or 

❖ an employee and a principal or immediate employer, 

The following claims shall be decided by ESI Court- 

• claim for the recovery of contributions from the principal employer; 

• claim by a principal employer to recover contributions from any immediate 

employer; 

• claim against a principal employer; 

• claim for the recovery of the value or amount of the benefits received 
by a person when he is not lawfully entitled thereto; and 

• any claim for the recovery of any benefit admissible under the Act. 

An appeal shall lie to the High Court from an order of ESI Court if it involves a 

substantial question of law. The appeal shall be filed within 60 days from the date of 

the order of ESI Court. 
 

PENAL PROVISIONS UNDER SECTIONS 84 TO 86 OF ESI ACT, 1948: 

Sections 84 to 86 of the Act provide for penalties for certain offences. These 
penalties were substantially increased by the Employee’s State Insurance 
(Amendment) Act, 1975. The amended Act introduced three new sections 
namely, Section 85-A, 85-B and 85-C. 

The following are the penalties as per the Act: 

Section - 84: This section deals with penalties for making wrong / false 
statements made by the Insured Persons with a view to take any benefit 
which is not admissible to him under the Act. Such Act is an offence 
punishable under Act with imprisonment for a term which may extend to six 
months or with fine which may extend to Two thousand rupees or with both. 

It is also provided under this section that if an insured person is convicted 

by the Court for an offence committed by him under this section, he shall 
not be entitled to any cash benefits available under the Act for such a period 
as may be prescribed by the Central Government. 

Section - 85: This section deals with penalties for non – compliance with 
the various provisions of the ESI Act and Regulations made there under. 



Such non- compliance with any of the provisions of the Act constitutes an 
offence committed by the employer of a covered Factory / Establishment 
which is punishable under Section 85(a) to 85(g) of the Act. 

Section - 85(a): Envisages that if an employer fails to pay any contribution 
payable under the Act within the prescribed time-limit, he thus commits an 
offence u/s 85(a) of the Act, which is punishable with imprisonment for a 
term which may extend to three years u/s 85(i) of the Act, provided it shall 
not be less than One year and fine of Ten thousand rupees u/s 85(i) (a) of the 
Act where employees’ share of contribution is deducted by the employer 
from their wages but not paid. In other case where term of imprisonment 

shall not be less than 6 months and fine of Five thousand rupees u/s 85(i) 
(b). 

Section 85(b) to 85(g): Says that if an employer commits an offence under 
this section for noncompliance with any other provisions of the Act, which 

is punishable with imprisonment for a term which may extends to One year 
or with fine up to Four thousand rupees or with both. 

Section 85 - A: This section deals with enhanced punishment in certain 
cases after previous conviction. If any employer convicted by a Court for an 
offence punishable under the Act, committing the same offence, shall, for 
every such subsequent offence, be punished with imprisonment for a term 
which may extend to Two years and with fine of Five thousand rupees. 

It is provided that if such subsequent offence is for failure to pay 
contribution payable under the Act, the employer shall, for every such 
subsequent offence, be punished with imprisonment for a term which may 
extend to Five years but which shall not be less than Two years and shall be 
liable to pay fine of Twenty Five Thousand rupees. 

Section 85 - B: Provides that the corporation may recover damages from 
the employer by way of penalty under this section if any employer fails to 
pay contribution payable under the Act within the specified time-limit or 
pays contribution belatedly provided that before recovering such damages, 
the employer shall be given a reasonable opportunity of being heard. 

The amount of damages may not exceed the amount of contribution paid / payable. 

There is also a provision to reduce or waive damages recoverable under this 
section in respect of a Factory/Establishment which is a Sick Industrial Unit 
and in respect of which Rehabilitation Scheme has been sanctioned by 
BIFR, under Regulation 31-C, of ESI (General) Regulations, 1950. 

a. In case of change of Management including transfer of undertaking to 
worker’s Co-operative or in case of merger or amalgamation of Sick 



Industrial Unit with a healthy company, damages levied/ leviable can 
be waived completely. 

b. In other cases, depending on merits, damages levied/leviable can be 
waived upto 50%. 

c. In exceptional hard cases, the damages levied/leviable can be waived 
either partially/totally. 

 

Section-85-C: Provides that where an employer is convicted for an offence 
of non-payment of contribution under this Act, the Court in addition to 
giving any punishment by order, direct him to pay the amount of 
contribution for which he was convicted within a time period. The Court can 
also extend the time given periodically. 

If the employer still fails to pay the contribution and submit returns within 
the time given by the court or within the extended time period given, the 
employer is deemed to have committed a further offence and shall be 
punishable with imprisonment under Section-85 and is also liable to pay a 
fine which may extend to one thousand rupees for every day of default. 

 

Section-86: Provides that no prosecution under this Act shall be instituted 
without previous sanction of the Insurance Commissioner or of such other 
officer of the corporation as may be authorized in this behalf by the Director 
General of the Corporation. 

It is also provided that No Court inferior to that of a Metropolitan Magistrate 
or Judicial Magistrate of the First Class shall try any offence under this Act. 

And No Court shall take cognizance of any offence under this Act except 
on a complaint made in writing in respect thereof. 

 

Section-75: Deals with provisions for Adjudication of Disputes & claims: 

If any employer or employee under the Act has any disputes/questions that 
may be settled by E.I. Court after adjudicating the matter if made before it, 
subject to the condition that 50 % security deposit is required to be made 
u/s.75 (2B) (unless it is waived/reduced for the reasons recorded by the Ld. 
Court). 

 

Penal Action u/s 138 of N.I. Act: 

If employer submits a cheque to the corporation towards payment of 
contribution, interest, damages or any other amount due, which is bounced 
subsequently by the Bank for the reasons of Insufficient Fund he thereby 



commits an offence under this section and shall be punished with 
imprisonment for a term up to One year or with fine which may extend to 
twice the amount of cheque or with both. 

Penal Action u/s 405/406/409 of I.P.C: 

If an employer deducts employees’ share of contribution from their wages 
but does not pay the said contribution, he thereby commits an offence of 
criminal Breach of Trust which is punishable under this section with 
imprisonment which may extend to 3 years or with fine or with both. 
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